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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS: PART 9
----------------------------------------------------------------------------X
In

the Matter of the Petition of

FREEDOM FINANCIAL SOLUTIONS, LLC

For Approval of Transfer of Structured Settlement
Payment Rights In Accordance with New York
GOL §5-1701,

AMENDED
DECISION & ORDER
AND RESTRAINING

ORDER

Petitioner,

-against-

Index # 501670/2015

HARTFORD COMPREHENSIVE EMPLOYEE BENEFIT
SERVICES COMPANY AND MICHAEL AND
SHIRMINE OKEBIYI INDIVIDUALLY AND AS
PARENTS AND NATURAL GUARDIANS OF
NICHOLAS OKEBIYI,

.? .,
r:_,·,

,-1

.... :.::.

Respondents.

_,

----------------------------------------------------------------------------X
HON. DEBRA SILBER, A.J.S.C.:

\.C
-:--:·•

Recitation, as required by CPLR 2219(a), of the papers considered in the review of ?,_,
u,
petitioner's petition for approval of the transfer of structured settlement payments.

o

Papers
Notice of Petition, Affirmation and Exhibits Annexed

Numbered
___,1_;:-6::..._

_

On the court's own motion, its short form order issued on April 30, 2015 is

recalled and vacated, and the following decision and order substituted in its place and

stead, pursuant to§ 1758 of the Surrogate's Court Procedure Act, which grants this
court jurisdiction over a person declared to be mentally retarded by the Surrogate's
Court, to act, on its own motion and to take such steps "as may be deemed necessary

or proper for the welfare of such person." In this regard, the Supreme Court has equal
jurisdiction with the Surrogate's Court. Furthermore, a court possesses inherent

authority to expand upon an order even in the absence of a formal motion for leave to
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reargue. See, People v Francis, 2015 NY Slip Op 07679
[3rd

128 AD3d 1170, 1171
is no constitutional or

[2nd

Dept]; People v Bigwarfe,

Dept 2015]. Furthermore, under the facts of this matter, there

statutory impediment to the court's clarification and modification

of its prior determination. See, People v Francis, 2015 NY Slip Op 07679; Matter of

Lionel F., 76 NY2d 747 [1990].

The court has determined

it

is necessary to step in, in loco parentis, for Nicholas

Okebiyi, the incapacitated person who is the beneficiary of the structured settlement, to

protect his interests, as is further explained herein.

The matter under this index number is a petition by Freedom Financial Solutions,
LLC ("FFS") for judicial

approval of the sale of certain monthly payments, pursuant to

an Agreement signed by the parties pursuant to Article 5 Title 17 of the New York State

General Obligations Law. Judicial approval is sought to permit Michael and Shirmine
Okebiyi,

as parents and natural guardians of Nicholas Okebiyi, to sell to petitioner, a

"vectoring company," future periodic payments from a structured settlement set up for

the benefit of their son, Nicholas Okebiyi.
The petition seeks permission to sell 180 monthly payments of the beneficiary's
lost wages award, estimated to be $8,908.71 each, for the time period commencing on

July 16, 2021 to and including June 16, 2036 (a total of $1,602,000 present value

without the 4% annual COLA thereon) in exchange for $572,842 to be paid to

petitioners now.

Annexed to the petition is an affidavit signed by both Michael and Shirmine
Okebiyi. They aver that the sale will not adversely affect Nicholas

as "he will continue to

receive his monthly annuity payment of $20,000 from a separate annuity contract."
They aver that the transaction is

in

the family's best interests. They state "we intend to
2
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use the proceeds we receive from FFS [petitioner] under the Agreement to continue to
grow our family business nationally and globally, as our company has the opportunity to

secure several merchandise accounts for products to be sold worldwide during the
2015 FIFA World Cup. Securing these accounts would enable us to have continued
income and
will

will

help generate a stronger financial security for our family. These funds

also be applied toward continued marketing for our company and product line and

generate additional purchase orders." The petition was served on respondents Hartford
CEBSCO (Hartford Comprehensive Employee Benefit Service Company) and Hartford
Life

Insurance Company, the Structured Settlement obliger and Annuity Issuer,

respectively, who did not appear or oppose the petition.
At the hearing held on April 30, 2015, Michael Okebiyi

appeared without his wife

or his son. He opened a gym bag and placed upon the counsel table several pairs of

day-glow color sneakers. Mr. Okebiyi acknowledged that Nicholas Okebiyi was 22 years
old and cannot

speak and that he sustained severe brain damage

in

connection with

the underlying injury. He is blind. He is unable to walk. He is unable to talk. He attends
a day program for the disabled. Mr. Okebiyi did not bring any documentation of his

son's condition to the hearing. He did not have a doctor's affidavit as to his son's
condition. In fact, he did not have any evidence that his son is alive or that he lives with
his father.

The undersigned denied the application on the grounds that the parents as
petitioners have no standing to bring this application

in

their stated capacity as parents

and natural guardians of Nicholas Okebiyi. The child is not a minor and his parents are
no longer his natural guardians, so as Nicholas Okebiyi cannot bring this application

3
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himself, he requires a guardian appointed on his behalf. A short form order to that

effect was issued

in

court.

New York State currently provides two distinct statutory schemes under which a

personal and/or property guardian may be appointed for, and exercise power over, a
disabled adult: article 17-A of the Surrogate's Court Procedure Act and Article 81 of the
Mental Hygiene Law. See, Matter of Chaim A. K., 26 Misc 3d 837 [Surr Ct NY Cty

2010]. However, the instant petition does not indicate that Michael or Shirmine Okebiyi
is making this application

as Nicholas' guardian.

When the court informed Mr. Okebiyi that his petition was denied because he did
not have standing, and that he needed to be appointed as guardian for his son, he

responded

"I

am his guardian, appointed by the Surrogate's Court." The court then

responded "there is no reference to that in your petition." Following the hearing, the
undersigned requisitioned the file from the County Clerk for the medical malpractice
matter that resulted in the infant compromise order which contains the structured

settlement.

In

the file were copies of the Court of Claims' Infant Compromise Order,

which is the subject of this petition, the Supreme Court's Infant Compromise Order and

the Surrogate's Court order appointing a Guardian under Article 17-A of the SCPA.
After reviewing these documents as well as the petition presented and the prior petition

presented, the court has determined that a modified order is necessary

in

this matter to

protect Nicholas Okebiyi's interests.

Background
In

2001, after a trial verdict in favor of plaintiffs as against three non-settling

defendants (and dismissal of two others), Michael Okebiyi and Shirmine Layne-Okebiyi
(a/k/a Michael and Shirmine Okebiyi), as individuals and as parents and natural
4

FILED: KINGS COUNTY CLERK 02/11/2020 04:14 PM
NYSCEF DOC. NO. 33

INDEX NO. 519239/2019
RECEIVED NYSCEF: 02/11/2020

guardians of Nicholas Okebiyi (born June 16, 1992) resolved a medical malpractice
action against several doctors in the Supreme Court of New York, Kings County
(Layne-Okebiyi v Ramensofsky, et al, Ind. 6466/1997) and against the hospital in the
Court of Claims (Layne-Okebiyi v State of New York #103717) in the aggregate amount
of $6,000,000, of which $1,700,000 was the subject of an Infant Compromise Order in

Supreme Court and the remaining $4,300,000 was the subject of an Infant Compromise
Order in the Court of Claims. As was testified to during oral argument on the instant
petition, the incident in question left Nicholas Okebiyi blind and totally disabled.

It is

noted that these cases were settled jointly, as they provide that one-third of the counsel

fees were to come from the Supreme Court case and two-thirds from the Court of
Claims case.

The Supreme Court's Compromise Order, dated March 20, 2001, provides that
'

the net settlement funds of $537,500 be made payable to Michael Okebiyi as Guardian
of the person and property of infant-plaintiff Nicholas Okebiyi and deposited in an

account held jointly with an officer of American Express Financial Advisors and placed
in

a co-signatory Financial Management Account under the name of "Michael Okebiyi

as Guardian of the person and property of infant-plaintiff Nicholas Okebiyi" and used for
the sole use and benefit of the infant plaintiff Nicholas Okebiyi. The order provides that
the funds, except as provided for in the order, are not to be withdrawn without further
order of the Surrogate's Court. There also was an award of $850,000 to the parents for
their loss of services claims.

The Court of Claims order, dated March 16, 2001, provides that the State of New
York or its representatives shall promptly arrange for the purchase, on behalf of

Nicholas Okebiyi, of an annuity providing for future periodic payments for the life of
5
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Nicholas Okebiyi (a/k/a a "structured settlement"). The order provides for monthly

payments of $15,000, beginning May

1, 2001

and guaranteed through October 4, 2014,

with 4% compound annual increases. Thereafter, monthly payments become $20,000

payable for the life of Nicholas Okebiyi, with 3.6% compound annual increases. There
is

another provision for payments for lost earnings, to begin July 16, 2014, of monthly

payments of $6,769.89, payable through June 16, 2057, the end of Nicholas' expected
work life, with 4% compound annual increases. Thus, at the present time, the monthly

payments would be approximately $27,000.00 if the parents hadn't assigned any of the
payments. The order also specifically describes what will happen to the funds

if

Nicholas Okebiyi dies before the expiration of any of the guaranteed payment periods

specified

in

the order.

The Court of Claims order also provides for a payment of $346,323 for
"emergency expenses."1 Between the two court orders, the parents received $1.2
million in

cash when the matter was settled. The monthly payments distributed by

Hartford for Nicholas, up to April 15, 2015, total approximately $2.5 million without the

cost of living adjustment provided for. The Supreme Court order requires the

Surrogate's Court to appoint a guardian of Nicholas Okebiyi's person and property
under Article 17-A to manage the settlement funds. However, the Court of Claims Order

does not similarly specify that the payments from the structured settlement were to be
issued to Nicholas Okebiyi's Article 17-A guardian so that oversight from the

Surrogate's Court would be provided and annual reports would be required. Although
the Court of Claims order, prepared by the Attorney General's office on behalf of

11n

particular, to resolve a foreclosure action cited in the order (Ind. No.
15793/98).
6
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defendants, specifies what should happen to the structured settlement funds
Okebiyi died before a certain date, in that

it

if

Nicholas

provides that the settlement funds would

revert to the State and the state-employed doctor's insurance company,

it

does not

specify what happens to the structured settlement payments when Nicholas Okebiyi

reaches the age of 18 and his parents are no longer legally recognized as his "natural
guardians." This was an oversight.
On June 1, 2001, the Kings County Surrogate, upon the application of Michael
Okebiyi, named Michael Okebiyi

as guardian of the person and property of Nicholas

Okebiyi, under Article 17-A of the SCPA. Therein, Nicholas Okebiyi was declared to be

a "mentally retarded person," pursuant to SCPA §1708. An Article 17-A guardianship,
unlike an Article 17 guardianship, does not terminate when the child reaches majority,

as a finding of either mental retardation2 or developmental disability is not deemed to
abate at majority. The Surrogate's order specifies that Michael Okebiyi is to collect and
receive the money and property of Nicholas Okebiyi, pursuant to SCPA §1708, jointly
with the Surrogate. As a

consequence of this order, the Surrogate's Court oversees the

use and management of the funds on behalf of Nicholas Okebiyi, but only the funds
which derive from the Supreme Court's Infant Compromise Order. Because of what

appears to have been an unintentional omission on the part of the Court of Claims, the
Surrogate has not been overseeing the use and management of the payments from the
structured settlement which came about as a result of the Court of Claims Infant
Compromise Order. Those payments are sent directly to the parents as "natural

2This language should be

amended to not be so offensive and dated.
7
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guardians" and the order states that these payments shall continue

in

this fashion until

Nicholas dies. There is no successor named should the parents pass away first.

Prior Application to Assign the Structured Settlement
On November 14, 2013, Michael and Shirmine Okebiyi commenced a

proceeding initially entitled "Michael Okebiyi and Shirmine Okebiyi, for Judicial approval
of a Structured Settlement Annuity Sale and Assignment Agreement with Freedom

Financial Solutions, LLC, pursuant to Article 5 Title 17 of the New York General

Obligations Law against Hartford CEBSCO and Hartford Life Insurance Company"

(20093/2013), seeking judicial approval of the sale of structured settlement payments.
Nowhere in the caption or the papers is there any mention of the salient fact that the

structured settlement was for the benefit of Nicholas.

The petition, which did not mention Nicholas Okebiyi anywhere, sought to

transfer 84 monthly payments (seven years) of the lost earnings payments,

in

the

amount of $6,769.89 each, plus the compounded cost of living adjustment provided for,
commencing with the July 16, 2014 payment though and including the July 16, 2021
payment. The aggregate amount of these payments was $641,647.08 (present value).
In

exchange for this transfer, "Michael Okebiyi and Shirmine Okebiyi shall receive the

net purchase price of $420,653.1 O." At the point when the petition was filed, Nicholas
Okebiyi was 21 years old and thus his parents no longer qualified

as his natural

guardians.

The affidavit

in

support of the petition, signed by Michael and Shirmine Okebiyi,

states "We are the recipients of certain guaranteed payments under a structured
settlement dated March 20, 2001," without any mention that they were recipients only
their capacity as parents and natural guardians of Nicholas. The affidavit goes on to
8
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state: "We have thoroughly considered this transaction, my (sic) alternatives and the

use to which we will put the proceeds of this sale. We have considered the impact of
this transaction on me (sic) and have determined that we will be able to improve my
(sic)

present standard of living if we are permitted to sign and transfer our right to

receive the Assigned Payments

...

After considering these factors we believe that this

transaction is in our best interests. Nowhere is there any mention of Nicholas and his
11

best interests.
The affidavit goes on to state "We intend to use the proceeds we receive

...

to

pay off an outstanding child support balance of approximately $14,000 and further
invest in our growing business. We have an opportunity to secure various new
accounts, both nationally and internationally and the proceeds from this transaction

will

ensure that we have the manufacturing ability in place to fulfill these orders.
Additionally we will use additional funds for marketing, support growing purchase orders

and further ensure the growing success of our company.

11

The affidavit concludes by noting "We have sufficient income to support myself
(sic). We have determined that the proceeds from the Agreement with Freedom

Financial Solutions is in our best interests and will improve our quality of life."
Nowhere in the entire affidavit is there even an acknowledgment of Nicholas'

existence or that

it

is his funds which are proposed to be used for the benefit of his half-

sibling's unpaid child support and to keep Michael Okebiyi out of prison for not paying

it.

Court records, of which the court may take judicial notice, indicate an arrest warrant had

been issued by the Family Court for Michael Okebiyi for not paying child support.
Mostly stunningly, Nicholas' name does not appear in the order granting the

petition, which was signed on February 18, 2014 by another justice of this court. Or
9
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perhaps not, as that petition was brought by Paris
is voidable

&

Chaiken.3 Consequently, this order

as the parents did not have standing to obtain

it,

or void entirely

if it

was

forged.

The court takes note that before the petition was granted, petitioners moved on

December 13, 2013 to amend the caption and the petition, to acknowledge that
Nicholas was the beneficiary of the payments. However, said motion was not heard
until after the petition had

been granted (or forged). The court notes that the amended

petition describes the Okebiyis

as "the guardians of Michael Okebíyt [sic]. Though

amended to add Nicholas's name

in

the caption

(if

not at all relevant points

petition) the amended petition, while acknowledging that

it

in

the

is Nicholas' funds which

were sought to be transferred, does not go so far as to claim that the transfer will be for
his benefit or in his best interests,

as required by GOL § 5-1706.

In

fact, the affidavit

from Michael and Shirmine Okebiyi is unchanged from that annexed to the original

petition, and the attorney's affirmation in support also cites Mr. Okebiyi's outstanding
child support and the desire to invest in Mr. and Ms. Okebiyi's unnamed business

as

the sole reason for the transfer. The court further notes that the sole reason given for
failing to include Nicholas Okebiyi's name in the petition was that "petitioner noticed it

had made an error." Counsel averred that there was no prejudice or surprise from the

proposed amendment, an assertion of questionable merit since the petition was
previously granted without alerting the court regarding whose funds were being

assigned.

3This firm had

the misfortune to hire a paralegal who has been indicted for
creating forged court orders approving petitions for the sale of structured settlement
payments. "Paralegal Indicted for Forging Signatures of 76 Judges," NY Law Journal,
9/17/15.
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The motion to amend the caption and petition was granted, (or forged) nunc pro
tune, on April 9, 2014 to reflect that Michael and Shirmine Okebiyi were the natural

guardians of Nicholas Okebiyi, even though Nicholas had been 21 years of age during
the entire pendency of the proceeding and thus, the amended caption's reference to
them as natural guardians of Nicholas Okebiyi was erroneous.

The court takes judicial notice that, on November 14, 2014, Queens County
Family Court issued an Order of Disposition which reflects that Michael Okebiyi's
(F 08445-04/101)

arrears were paid, and Michael Okebiyi was adjudged as current with

his Order of Support.

The second application by FFS for permission to assign a portion of the
structured settlement, the one before the undersigned, was made one year later by a
different law firm under the instant index number. The application makes no mention of

the Article 17-A guardianship. Michael and Shirmine Okebiyi are listed

in

the caption as

Nicholas Okebiyi's "parents and natural guardians," even though Nicholas is an adult of
22 years. The petition states that "the respondent Okebiyi are competent adults
individual [sic] domiciled in Kings County, New York, she [sic] is a "Payee"
GOL §5-1701(h)." The petition further notes that "the Payee,

as defined

in

as she [sic] disclosed to

Freedom Financial Solutions, is married and has two dependent children."

In actuality,

according to the documents annexed to the petition, the parties' other child has also

reached majority. 4

4lt is

noted that the Okebiyis have two adult children, and that the minor child
who is the subject of the Queens Family Court order is a different child, apparently born
to a different mother in 2004 during the Okebiyi's marriage.
11
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Discussion
On June 1, 2001, in an Article 17-A proceeding before Surrogate Michael

Feinberg, the court determined that Nicholas Okebiyi was incapable of managing his
affairs by reason of mental retardation and that such condition was permanent in

nature, and that the best interests of Nicholas would be promoted by the appointment
of a guardian of his person and property. The Surrogate ordered that Michael Okebiyi,

upon filing an oath and designation as required by law, was appointed guardian of the

person and property of Nicholas Okebiyi. To this day, the funds from the Supreme
Court compromise order are under the Surrogate's Court's supervision, before

Surrogate Diana Johnson.
The Court of Claims' structured settlement order does not provide, as it should
have, that the funds be paid to Michael Okebiyi as guardian pursuant to the Surrogate's

appointment. Thus, despite the Surrogate's Court order, which finds Nicholas to be

incapable of managing his person or property, the Surrogate has not been overseeing

the use and management of the payments from the structured settlement which are
paid pursuant to the Court of Claims' Infant Compromise Order. Further, there is no

provision in the Court of Claims order as to who shall receive such payments when, by

the passage of time, Nicholas' parents are no longer his natural guardians, as they
have not been since his

18th

birthday in 201 O. There is also no successor should his

parents predecease him. Nicholas Okebiyi is now 23, having been born on June 6,
1992.

According to the father's testimony before the undersigned, Nicholas Okebiyi is
brain damaged, blind, unable to walk and unable to talk. His parents have, on one

occasion, successfully petitioned to obtain portions of his future payments in exchange
12
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for a reduced payment of cash to them, which was used in a matter of months for

purposes which have nothing to do with Nicholas' care. A judge of this court approved
the transfer, or it may have been forged. They have now made a second application to
further deplete the future payments set up to take care of their son for his lifetime.
In

the first application, Michael and Shirmine Okebiyi admitted that the money

they were going to receive was to be used partially for payment of child support arrears
for another child of Michael Okebiyi's. In both instances, they have admitted that the

money they were seeking to obtain was to be used for their sneaker business.

Pursuant to the order of the Court of Claims,

Mr.

and Mrs. Okebiyi would now be

receiving $26,678.91 monthly and a cost of living adjustment annually, without any

court supervision or any annual accounting requirement.

If it

was the intent of the Court

of Claims that these funds were to be administered under the Article 17-A guardianship

order, which was a prerequisite for distribution of the funds in the Supreme Court order,

then that intent never was put in the order. Because of the first petition, the monthly

payments were reduced to $20,000. The instant petition would keep the payments at
this amount for an additional fifteen years after the assignment in the first petition

expires.

Conclusions of Law
Michael Okebiyi's conduct raises a serious question

as to his fitness to continue

to serve as guardian and to manage the funds on his son's behalf.

The court is profoundly concerned that the funds from the Hartford CEBSCO
structured settlement are being paid each month to Michael and Shirmine Okebiyi as
"parents," on the demonstrably erroneous supposition that they are the "natural

guardians" of an incapacitated adult.
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As is stated in the relevant statute: "The court shall so modify the guardianship

order if in its judgment the interests of the guardian are adverse to those of the mentally

retarded or developmentally disabled person or if the interests of justice will be best

served, including, but not limited to, facts showing the necessity for protecting the

personal and/or financial interests of the mentally retarded or developmentally disabled
person." SCPA § 1755.

It is

clearly an appropriate use of the court's discretion to

modify a guardianship order where a court finds a parent or parents have proven

incapable of subordinating their own interests in favor of their child. See, In re Garett
"YY, "258

AD2d 702 [3d Dept 1999].

This court defers to the unique expertise of Surrogate Diana Johnson, who is

presently overseeing the Article 17-A guardianship, but not the structured settlement
funds from the Court of Claims settlement, to determine whether Michael Okebiyi
should remain as guardian. This decision should be deemed a Petition to her in her

capacity as Surrogate for a determination as regards the 17-A guardianship.
It

also appears that there is a substantial likelihood that the first order for the

assignment of part of the structured settlement was forged,
in

any event,

it is

in which

case it is void, and

voidable.

THEREFORE, IT IS HEREBY ORDERED that Hartford CEBSCO and Hartford
Life

Insurance Company immediately cease making any and all payments under the

structured settlement annuity set up by the Court of Claims order to Freedom Financial
Solutions LLC or their assignee and to Michael and Shirmine Okebiyi, unless and until

the Surrogate's Court, the Court of Claims or another court of competent jurisdiction
appoints a guardian over this income stream and determines whether there should be a
co-guardian or a different guardian, whether the prior order dated February 18, 2014
14
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and amended on April 9, 2014, approving the sale of part of the structured settlement

was forged and should be declared void, and whether the structured settlement order
from the Court of Claims should be amended to require that the payments be issued to

a guardian for Nicholas Okebiyi appointed by the Surrogate rather than to Michael and
Shirmine Okebiyi in their inaccurate capacity as "natural guardians."
IT IS FURTHER ORDERED

that payments under the Hartford annuity bearing

contract numbers CCX0023730 and CCX0023730A to Mr. and Mrs. Okebiyi shall not

resume until either Hartford or Michael Okebiyi or another party with standing applies to
the Surrogate's Court or to the Court of Claims for an order directing that all future
payments be made to an Article 17-A guardian or guardians appointed by the

Surrogate's Court or the Court of Claims for Nicholas Okebiyi.
IT IS FURTHER

ORDERED that payments to Freedom Financial Services, LLC

shall not resume unless and until a court of competent jurisdiction, whether Supreme
Court, Surrogate's Court or the Court of Claims, determines, following an application by

FFS, that the February 18, 2014 and April 9, 2014 orders were not forged and should

not be otherwise declared to be void.
IT IS FURTHER

ORDERED that there are to be no further applications in any

court to assign Nicholas Okebiyi's structured settlement payments other than on the

part of a guardian for him appointed by the Surrogate's Court or another court of

competent jurisdiction.
IT IS FURTHER ORDERED

that Hartford shall accumulate all unpaid sums until

a further order of a court of competent jurisdiction is issued as to each of the above two
matters (as regards the FFS payments and the payments to the parents) and a certified
copy is provided to Hartford.
15

INDEX NO. 519239/2019

FILED: KINGS COUNTY CLERK 02/11/2020 04:14 PM
NYSCEF DOC. NO. 33

RECEIVED NYSCEF: 02/11/2020

The court has mailed a copy of this order to counsel for Hartford, as well as to
Mr.

and Ms. Okebiyi, to the attorneys who filed the first and second petitions for

Freedom Financial Solutions, LLC. and to Surrogate Johnson. A courtesy copy has
also been mailed to the Court of Claims and to the New York State Attorney General.

The foregoing constitutes the Decision and Order of this Court.
Dated: Brooklyn, New York
November 9, 2015

Hon. Debra Silber, A.J.5.C.
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